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これらの原則は「サービスの貿易に関する一般協定 (GeneralAgreement on Trade in Ser-










WTO加盟国は「第2条の免除に関する附属書 (Annexon Article I Exemptions) Jに規定され
ている要件を満たす場合に，最恵国待遇義務の免除が認められる (2条2項)。日本は免除を登
録していないが， WTO 協定の発効当初からアメリカや EUをはじめとした多くの国家や地域が
当該制度を利用している 2。原則として，免除の期間は 10年を越えてはならない 3。そして.期
間が5年を越える免除はすべてサービス貿易理事会において審議される 4。一般的に.条約文中
1 See ]ohn H. ]ackson， Sovereig1lty， the WTO， and Changing Fundamentals ollnternational Law (Cambridge 
University Press， 2∞9). p. 9ら96.
2 See， United States 01 America・FinalList 01 Article I (MFN) Exemptiolls. WTO Doc. GA TS/ELl90 (April 
15， 1994)， and European Commullities ald Their Member States -Final List 01 Article I (MFN) Exemptions. 
WTO Doc. GATS/ELl31 (April15， 1994)， etc. 
3 The paragraph 6 of Annex on Article I Exemptions states “In principle， such exemptions should not exceed 
























4 The paragraph 3 of Annex on Arti・cleI Exemptions states "The Council for Trade in Services shall review 
al exemptions granted for a period of more出叩 5years. The first such review shall take place no more 
than 5 years after the entry into force of the WTO agreement". 
5 See， Tajikistan -Final List 01 Article 11 (MFN) E:remptions， WTO D侃 GATSIEL/151 (April 22， 2013)， Lao 
PDR -Final List 01 Article I (MFN) Exemptions， WTO Doc. GA TSIEL/l50 (April 22， 2013)， and Russiall 
Federatioll -Final List 01 Article I (MFN) Exemρtions， WTO Doc. GATS/ELl149 (November 5， 2012). 
6 See， Joost Pauwelyn，“Rien ne Va Plus? : Distinguishing Domestic Regulation from Market Access in GA TT 
and GATS"， 4(2) l拘rldTrade Review (2∞5)， and Wei Wang，“On the Relationship between Market Access 
and National Treatment under the GA TS"， 46(4) The 1nternational Lawyer (2012). 
7 Leroux states吋hemost-favoured-nation treatment (MFN) obligation， apply to any measure affecting trade 
加services".Eric H. Leroux，“Eleven Years of GATS Case Law: What Have We Learned?" in 10(4) Journal 
ollnternational Economic Law (2∞7)， p.7印.See a1so， Vaughan Lowe， 1nternational Law (Oxford University 
Press， 2∞7)， p.223，叩dChristopher Arup， The World Trade Orgallization KlIowledge Agreements (Cam-
bridge University Press， 2∞8)， pp. 185・187.Voonは最恵国待遇免除を取り上げているが.この問題を深く論
じているとは言い難い。 TaniaV∞n， Cultural Products and the World Trade Organization (Cambridge Uni-






っ異なる待遇 (specialand differential treatment， S&D) を求め.他方.先進国は一般特恵制度





















Batshur Gootiiz and Aadiya Matt∞.“Services in Doha"， 4903 World Bank Policy Research Working Paper 
(2∞9). Bernard Hoekman and Aadiya Mattoo，“Services Trade Liberalization and Regulatory Reformへ5517
World Bank Policy Research Working Paper (2011). 
9 Supra note 1. J ackson 2∞9: pp. 91-98. See also. Robert E. Hudec， Enforcing International Trade Law (Butter-
worth Legal Publishers. 193). p. 3-13. and John H. ]ackson.アheWorld Trading System 2'dedition (The 
MIT Press， 1997)， pp. 3543. 
10 See， Terence P. Stewart ed. 2 The GA TT Uruguay Roulld -A Negotiating Histoη(1986・1992)(Kluwer 































1 Ibid. p. 2393-2394. 
12 Ibid.， p.2413. Supra note 4 and in.斤'anote 41. Annex on Article 1 Exemptions， par. 3 and 4. 
13 Supra note 3， Annex 011 Article I Exemptions. par. 6. 
14 Section XXXIV in WTO ANALYTICAL INDEX: GENERAL AGREEMENT ON TRADE IN SERVICES. at 































15 Communication介omHong Kong， China. WTO Doc. S/C/W 1137 (May 9. 2α刀)par. l. 
16 Communication Irom Korea. WTO D∞• S/C/W 1138 (May 9. 2α肋 par.4.
17 Communication介'omMexico. WTO Doc. S/C/W 1139 (May 8. 2伎町par.1-8.
18 Communication from Ja.仰向.WTO Doc. S/C/W 1140 (May 15. 2α氾1)par. 1・252.









目に「人の移動 (~ovement of persons)Jの記述があることである。これは.GATSがサービ
ス貿易におけるサーピスの供給態様に応じて分類した4つの形態において第4モードに割り当て
られた人の移動というサービスの供給態様を指す。そして，かつて GATT事務局が策定した分


















20 Se. United States 01 America -Final List 01 Article I (MFN) Exemptions. WTO Doc. GA TS/ELI加 (April
15.1994). WTO Doc. GATS/EL/90/Suppl. Ouly 28.1995). WTO D∞. GATS/ELl90/Supp1.2 (April 1. 197). 
and WTO Doc. GATSIEL/ω/Supp1.3 (February 26. 198). 
21 Supra note 18. S/C/W /140. par. 136-137. 











(Lack of reciprocity)J. i確立された特恵の維持 (Maintenanceof established preference) J. i相
互協定に基づいて-([…1 on the basis of mutual agreement) Jまたは「外交政策上の考慮 (For-















23 Report 01 the Meeting held on 29 May 2000. WTO D∞• S/C/M/44 Qune 21. 2α氾1)par. 2. 
24 Supra note 20.“Need […] to ensure substantially ful market access and national treatment in intemational 
financial markets九GATS/ELI鈎/SuppI.3.p. 3. 
25 Ibid.“Need to ensure US financial service suppliers are permitted to provide trustee services in foreign 
markets九inGATS/ELI卯/Suppl.3.p. 4. 
26 AdlungとCarzanigaは.r条項を祖父化する(“grandfatheringprovision")要素」の存在を示唆している。
Rudolf Adlung and Anωnia Carzaniga，“MFN Exemptions under the General Agreement on Trade in Ser-

























いTheseexemptions needed to be maintained.") 310 
以上のように，各措置に対する免除の説明はそれぞれの免除が必要となる個々の状況を示した
うえで「免除は維持されなければならない(“ThatMFN exemption would be maintained.") Jゃ
「それゆえ.当該免除を維持する要望がある(“Therefore.there was a desire to maintain such 
'a Se. Eurotean Communities and Their Member States -Final List 01 Article Il (MFN) Exemttions， WTO 
Doc. GATSlELl31 (April 15. 194). 
28 Ibid" p. 7. 
29 Ibid" p. 9. 
30 Ibid" p. 8. 





























Supra note 26. Adlung and Carzaniga 2∞9: pp. 371・376.
33 Se. Canada -Final List 01 Article 1I (MFN) Exempti01ls. WTO Doc. GATS/EL/16 (April 15. 1995). and 
Callada -Final List 01 Article 1I (MFN) Exemptions Supplemellt 2. WTO Doc. GA TS/ELl16/suppl.2 (Febru-
ary 26. 1998). 
34 lbid. GA TS/EL/16. p. 2. 

























36 Poland. Argentina. Czech and Slovak Federal Republic. the former USSR. Hungary. Ukraine. the Philippines. 
Barbados. Venezuela. Egypt. Armenia. Uruguay. Costa Rica. Latvia. Trinidad and Tobago. Ecuador. Panama. 
Thailand. Romania and Lebanon. 
20ヶ国提示されているが.1ヶ国提示されていない。
37 Supra note 23. S/C/M/44. par. 26. 
38 Report on the Meeti目噌 held on 24 ]ule 2005. WTO Doc. S/C/M/79 (August 16. 22∞5) par. 19. See also. 
supra note 3. GATS/ELl16. p. 3. 
39 Procedures lor the Certification 01 Termillatiolls. Reductions and Rectifications 01 Article 1 (MFN) Exemρ-
tions. WTO Doc. S/L/106 Oune 11.2∞2). 



























明らかに，当該免除は 10年を越えるべきではないという観念 (thenotion) を義務的要求ではな
41 The paragraph 4 of Annex 011 Article Il Exemttions states "The Council for Trade in Services in a review 
shal: (a) examine whether the conditions which created the need for the exemption stil prevail: and (b) 
determine the date of any further review". 
42 Sutra note 3. Annex on Article 1 Exemttions. par. 6. 
43 記載された最恵国待遇免除の86%に関して，その期間が明確にされていないとも指摘されている。 Sutranote 
26. Adlung and Carzaniga 2∞9: p. 373. 
44 Sutra note 17. S/C/W 1139. par. 6・7叩 dCommunication斤'omHong Kong. China;・]atanand Korea -Review 































45 Report 01 the Meeting held on 30 November 2004， WTO Doc. S/C/M/76 (February 4， 2叩5)，par. 22・24.
46 Ibid. par. 18. Their view was based on paragraph 6 of Guidelines and Procedures lor the Negotiations on 
Trade in Services， WTO Doc. S/Ll93 (March 29. 2∞1). 
47 Ibid. S/C/MI76. par. 27却 d29. 
48 Ibid. S/C/MI76. par. 14. 



























切 lbid.par. 149. 
51 The paragraph 7 of Annex on Article I Exemttions states“A Member shall notify the Council for Trade in 
Services at the Termination of the exemption period that measure has been brought into conformity with 
paragraph 1 of Article I of出eAgreement". 
52 Sutra note 4. S/C/W 1173. par. 1. 14・15.
日“China:Chinese Taipei: Hong Kong. China: ]apan: Korea and Mexico" were the cかsponsorswho “reiterated 
the MFN principle was the cornerstone of the multilateral trading systemへsutranote 38. S/C/MI79. par. 
20-21. 
54 lbid. par. 20-28 
出 Retort01 the Meeting held on 2 May 2011. WTO Doc. S/C/M/I05 Oune 6. 2011). par. 26-37. 
-70一
時の決定.の2項目は遵守されることとなった。最恵国免除の撤回や低減に関する議論は審議の




























Report 01 the Meeting held 01 26. 29 and 30 September 2005， WTO Doc. TN/S/M/16 (October 28. 2∞5)， 
Report 01 the Meeting held on 15 November and 6 December 200欠WTODoc. TN/S/M/28 (May 5， 2∞8). 
Report 01 the Meeting held on 16 March 2010， WTO Doc. TN/S/M/35 (April 27， 2010)， and Retort 01 the 
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